GREG ABBOTT

November 12, 2004

Ms. Valeria M. Acevedo
Assistant City Attorney
City of Laredo

P. O. Box 579

Laredo, Texas 78042-0579

OR2004-9639

Dear Ms. Acevedo:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 213432.

The City of Laredo (the “city”) received a request for, among other things, the personnel file
of a named individual, including evaluations and salary history over a certain time period,
investigation reports related to a specified traffic accident, and all records related to a
particular suicide. You represent that the other requested information will be made available
to the requestor. You claim that the remaining requested information is excepted from
disclosure under section 552.103 of the Government Code. We have considered the
exception you claim and reviewed the submitted information.

Initially, we note that you have submitted two internal affairs investigations to this office for
review. To the extent that any additional responsive information exists, we assume it has
been released. If not, you must do so at this time. See Gov’t Code §§ 552.006, .301, 302,
see also Open Records Decision No. 664 (2000) (noting that if governmental body concludes
that no exceptions apply to requested information, it must release information as soon as
possible).

Next, we note that the submitted information is subject to section 552.022 of the Government
Code. Section 552.022 provides in relevant part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
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public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made
of, for, or by a governmental body, except as provided by
Section 552.108[.]

Gov’t Code § 552.022(a)(1). The submitted information consists of two completed internal
affairs investigations made of, for, or by the city’s police department. Accordingly, you must
release these investigations under section 552.022(a)(1) unless they are excepted from
disclosure under section 552.108 or are expressly confidential under other law. You argue
that the submitted information is excepted from disclosure under section 552.103. This
section is a discretionary exception to disclosure that protects the governmental body’s
interests and is therefore not other law that makes information expressly confidential for
purposes of section 552.022(a). See Dallas Area Rapid Transit v. Dallas Morning News, 4
SW.3d 469 (Tex. App—Dallas 1999, no pet.) (government body may waive
section 552.103); Open Records Decision Nos. 665 at 2.5 (2000) (governmental body may
waive litigation exception, section 552.103); 522 at 4 (1989) (discretionary exceptions in
general).  Therefore, you may not withhold the submitted investigations under
section 552.103 of the Government Code.

However, the submitted information contains a medical record, access to which is governed
by the Medical Practice Act (“MPA”), chapter 159 of the Occupations Code.
Section 159.002 provides in pertinent part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002( b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Further, information that is subject to the MPA also includes information that was
obtained from medical records. See Occ. Code § 159.002(a), (b), (c); see also Open Records
Decision No. 598 (1991). Section 159.002(c) also requires that any subsequent release of
medical records be consistent with the purposes for which the governmental body obtained
the records. See Open Records Decision No. 565 at 7 (1990). Based on our review of the
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submitted information, we have marked the information that is subject to the MPA and may
only be released accordingly.

The submitted information also contains information the release of which is governed by
chapter 611 of the Health and Safety Code. Section 611.002 of the Health and Safety Code
applies to “[clommunications between a patient and a professional, [and] records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or maintained by a
professional.” See also Health and Safety Code § 611.001 (defining “patient” and
“professional”). Sections 611.004 and 61 1.0045 provide for access to mental health records
only by certain individuals. See Open Records Decision No. 565 (1990). The submitted
information contains mental health record information, which we have marked, that is
confidential under section 611.002 and may only be released in accordance with
sections 611.004 and 611.0045 of the Health and Safety Code. Health and Safety Code
§ 611.002(b); see id. §§ 611.004, 611.0045.

The submitted information contains an accident report form that appears to have been
completed pursuant to chapter 550 of the Transportation Code. See Transp. Code § 550.064
(officer’s accident report). Section 550.065(b) of the Transportation Code states that, except
as provided by subsection (c), accident reports are privileged and confidential.
Section 550.065(c)(4) provides for release of accident reports to a person who provides two
of the following three pieces of information: (1) date of the accident; (2) name of any person
involved in the accident; and (3) specific location of the accident. Transp. Code
§ 550.065(c)(4)). Under this provision, a governmental entity is required to release a copy
of an accident report to a person who provides the law enforcement agency with two or more
pieces of information specified by the statute. Id. In reviewing the information you have
submitted to us, we find that the requestor has provided the city with two of the three pieces
of information required by the statute. Thus, the city must release the accident report we
have marked under section 550.065(c)(4) of the Transportation Code.

We note that the submitted information contains a custodial death report. In Open Records
Decision No. 521 at 5 (1989), this office concluded that under article 49.18(b) of the Code
of Criminal Procedure, in conjunction with a directive issued by the attorney general, section
one of a custodial death report filed with this office is public information, but sections two
through five of the report are confidential. See Code Crim. Proc. art. 49.18(b) (attorney
general shall make report, with exception of any portion of report that attorney general
determines is privileged, available to any interested person). Accordingly, the city must
release section one of the custodial death report to the requestor. However, because sections
two through five of the report are deemed confidential under article 49.18(b), the city must
not release the remaining portions of this report to the requestor.

Additionally, section 552.101 of the Government Code excepts from disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
This section encompasses information made confidential by other statutes.
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Section 1703.306(b) of the Occupations Code provides that “[a] governmental agency that
acquires information from a polygraph examination under this section shall maintain the
confidentiality of the information.” Therefore, the city must withhold the submitted
polygraph information we have marked under section 552.101 of the Government Code in
conjunction with section 1703.306(b) of the Occupations Code.

Criminal history record information (“CHRI’) obtained from the National Crime Information
Center (“NCIC”) or the Texas Crime Information Center (“TCIC”) is made confidential
under federal and state law. Federal law governs the dissemination of CHRI obtained from
the NCIC network. Federal regulations prohibit the release to the general public of CHRI
that is maintained in state and local CHRI systems. See 28 C.FR. § 20.21(c)(1) (“Use of
criminal history record information disseminated to noncriminal justice agencies shall be
limited to the purpose for which it was given”) and (c)(2) (“No agency or individual shall
confirm the existence or nonexistence of criminal history record information to any person
or agency that would not be eligible to receive the information itself”); see also Open
Records Decision No. 565 at 10-12 (1990). The federal regulations allow each state to
follow its own individual law with respect to CHRI that it generates. See id. at 10-12.
Sections 411.083(b)(1) and 411.089(a) of the Government Code authorize a criminal justice
agency to obtain CHRIL; however, a criminal justice agency may not release CHRI except to
another criminal justice agency for a criminal justice purpose. See Gov’t Code § 411.089(b).
Thus, CHRI generated by the federal government or another state may be disclosed only in
accordance with the federal regulations. Likewise, CHRI held by the Texas Department of
Public Safety or another criminal justice agency must be withheld from the public as
provided by subchapter F of chapter 41 1 of the Government Code. However, we note that
driving record information is not made confidential by the confidentiality provisions that
govern CHRI. See Gov’t Code §411 .082(2)(B) (definition of CHRIdoes not include driving
record information). We also note that, because the laws that govern the dissemination of
information obtained from the NCIC or TCIC are based on both law enforcement and privacy
interests, the CHRI of a deceased individual that is obtained from the DPS or another
criminal justice agency may be disseminated only as permitted by subchapter F of
chapter 411 of the Government Code. See Open Records Decision No. 565 at 10-12 (1990).
Therefore, any responsive CHRI obtained from the NCIC or TCIC networks, including that
of a deceased individual, must be withheld under section 552.101 of the Government Code
in conjunction with federal law and subchapter F of chapter 411 of the Government Code.

Section 552.101 of the Government Code also encompasses the common law right of
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
SW.2d 668, 685 (Tex. 1976). The types of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
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organs. Id. at 683. Further, where an individual’s criminal history information has been
compiled by a governmental entity, the information takes on a character that implicates the
individual’s right to privacy. See United States Dep’t of Justice v. Reporters Comm. for
Freedom of the Press, 489 U.S. 749 (1989). Upon review, we have marked the information
that is protected by common law privacy and must be withheld under section 552.101 of the
Government Code. We note that the common law right to privacy is a personal right that
lapses at death, and therefore common law privacy does not encompass information that
relates to a deceased individual. See Moore v. Charles B. Pierce Film Enters., Inc., 589
S.W.2d 489, 491 (Tex. App.—Texarkana 1979, writ ref’d n.r.e.); Open Records Decision
No. 272 at 1 (1981).

Section 552.117(a)(1) of the Government Code excepts from public disclosure the present
and former home addresses and telephone numbers, social security numbers, and family
member information of current or former officials or employees of a governmental body who
request that this information be kept confidential under section 552.024.
Section 552.117(a)(2) protects the same information regarding a peace officer regardless of
whether the officer made an election under section 552.024 or section 552.1175 of the
Government Code.! Therefore, pursuant to section 552.117(a)(2), the city must withhold the
above-listed information of employees who were licensed peace officers at the time this
request was received. Pursuant to section 552.117(a)(1), the city must withhold the same
information for employees who were not licensed peace officers at the time this request was
received but elected, prior to the receipt of this request, to keep such information
confidential. Further, we have identified a submitted videotape and audiotape that contain
section 552.117 information. Therefore, you must edit these tapes to remove this
information. If it is impossible for you to redact these tapes, then you must withhold the
tapes in their entirety.

Section 552.130 of the Government Code prohibits the release of information that relates to
a motor vehicle operator’s or driver’s license or permit issued by an agency of this state or
a motor vehicle title or registration issued by an agency of this state or a personal
identification document issued by an agency of this state or authorized local agency. See
Gov’t Code § 552.130. We note, however, that section 552.130 is designed to protect
individuals’ privacy and that the right to privacy expires at death. See Moore v. Charles B.
Pierce Film Enters. Inc., 589 S.W.2d 489 (Tex. Civ. App.—Texarkana 1979, writ ref’d
n.r.e.); see also Justice v. Belo Broadcasting Corp., 472 F. Supp. 145, 146-47 (N.D.
Tex. 1979); Attorney General Opinions JM-229 (1984); H-917 (1976); Open Records
Decision No. 272 at 1 (1981). Accordingly, motor vehicle record information that pertains
to persons who are living and vehicles in whichliving individuals have an ownership interest
must be withheld from the submitted records and photographs under section 552.130.
Information from motor vehicle records that were issued to persons who are now deceased
may not be withheld under section 552.130.

lpeace officer” is defined by article 2.12 of the Code of Criminal Procedure.
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Finally, the submitted account number is confidential under section 552.136 of the
Government Code, which states that “[n]Jotwithstanding any other provision of this chapter,
a credit card, debit card, charge card, or access device number that is collected, assembled,
or maintained by or for a governmental body is confidential.” Gov’t Code § 552.136. Thus,
pursuant to this section, the city must withhold the account number we have marked.

In summary, we conclude that: 1) the medical record information we have marked is subject
to the MPA and may only be released accordingly; 2) the mental health record information
we have marked is confidential under section 611.002 and may only be released in
accordance with sections 611.004 and 611.0045 of the Health and Safety Code; 3) sections
two through five of the custodial death report must be withheld under article 49.1 8(b) of the
Code of Criminal Procedure; 4) the city must withhold the submitted polygraph information
under section 552.101 of the Government Code in conjunction with section 1703.306(b) of
the Occupations Code; 5) any CHRI obtained from DPS or any other criminal justice agency
must be withheld under section 552.101 of the Government Code in conjunction with
Government Code chapter 411, subchapter F; 6) the city must withhold the information we
have marked under common law privacy; 7) the city must withhold the sections 552.117
and 552.136 information; 8) if the section 552.117 information cannot be redacted from the
marked videotape and audiotape, the city must withhold these tapes in their entirety; and 9)
the city must withhold the section 552.130 information of living individuals. All remaining
information must be released, including the accident report under section 550.065(c)(4) of
the Transportation Code and section one of the custodial death report.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
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will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

Wiy b
W. Montgomery Meitler
Assistant Attorney General
Open Records Division
WMM/kil
Ref: ID# 213432

Enc: Submitted documents

c: Mr. Roberto R. Salinas
7702 Springfield Ave., #5
Laredo, Texas 78041
(w/o enclosures)




